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ILLINOIS SUPREME COURT CHANGES LAW REGARDING COVERAGE FOR CONTRIBUTION 
CLAIMS AGAINST EMPLOYER UNDER A CGL POLICY

On January 19, 2007, the Illinois Supreme Court released its decision in Virginia Surety Company, 
Inc. v. Northern Insurance Company of New York (No. 102036. Jan. 19, 2007).  The Court held that 
agreements whereby employers of injured parties agree to indemnify others for liability arising from 
the employers’ negligence are not “insured contracts” as defined by a CGL policy. As a result, the 
Court held that contribution actions against the employers fall within the employee exclusion of the
standard CGL policy and are not subject to the “insured contract” exception to the exclusion.

It is common in construction projects for subcontractors to enter into an agreement to indemnify the 
general contractor and the site owner for damages arising from injuries to employees of the 
subcontractors as a result of negligence by the subcontractor.  Should an employee of the 
subcontractor then bring an action for personal injuries against the general contractor or the owner, 
those parties will typically file a contribution claim against the subcontractor who agreed to indemnify 
them.  Until Virginia Surety Company most of the appellate court decisions that had addressed this 
issue held that coverage for such contribution claims existed under a CGL policy if the employer had 
agreed to indemnify the parties seeking contribution.  The appellate courts concluded that the 
employee exclusion of the CGL policy did not bar coverage because the indemnity agreements fell 
within the “insured contract” exception to the exclusion. That exception provides that the exclusion 
does not apply to written agreements whereby the insured agrees to assume the tort liability of 
another.  In Virginia Surety, however, the Supreme Court held that such contracts did not constitute 
an agreement to assume the tort liability of another, but rather constituted an agreement to waive the 
“Kotecki” defense that is available to employers of injured parties. The Kotecki defense generally 
limits the liability of the employer of an injured party, in suits for contribution, to the extent of its 
workers’ compensation liability.  Subcontractors, however, frequently are requested, if not compelled, 
to waive that limitation in their construction contracts. Those waivers are often in the form of 
“indemnity” agreements.  Virginia Surety Company stands for the proposition that if a waiver is given, 
that waiver constitutes the waiver of an affirmative defense rather than the assumption of the tort 
liability of another party.  Accordingly, the contract does not fall within the “insured contract” exception 
to the employee exclusion of a standard CGL policy.

Virginia Surety Company represents a very significant change in the law.  As a result of the decision, 
employers sued for contribution as a result of injuries to their employees will not have coverage for 
those contribution claims under their CGL policy, even if the contribution claim is based on a written 
“indemnity” agreement. Employers will be required to look for coverage for such claims under their 
employer’s liability/workers’ compensation policies. In Virginia Surety, the Supreme Court also 
overruled the holding in Christy-Foltz v. Safety Mutual Insurance Casualty Corp., 309 Ill. Ap.3d 686 
(4th Dist. 2000) that an employer’s agreement to waive the Kotecki limitation on liability fell within the 
standard exclusion in an employer’s liability policy for the  voluntary assumption of  liability. Thus 
coverage for contribution claims against employers of injured parties should now rest with the 
employer’s liability insurers.

If you would like a copy of the Court’s decision or have questions about it or other coverage 
questions, please contact either Terrence J. Madden or Storrs W. Downey.
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Country Mutual Ins. V. Livorsi Marine, (S. Ct., No. 99807)(May 18, 2006) is an important new decision 
regarding late notice of an occurrence or a suit to an insurance carrier.  The Illinois Supreme Court 
held that in either situation, the insurer is not required to show prejudice in order to deny coverage.  If 
the delay in providing notice is unreasonable, considering all the circumstances, the insurer may deny 
coverage regardless of prejudice.  This decision overrules cases that had imposed a prejudice 
requirement and also rejects the distinction between late notice of suit and late notice of an 
occurrence, which had been applied by some appellate decisions.  In either situation, if reasonable 
notice is not provided by the insured, the insurer may deny coverage.

In this case, Country Mutual insured both Gaffrig Performance Industries and Livorsi Marine.  In 
December 1999 Livorsi sued Gaffrig for various alleged trademark violations.  Also in 1999, Gaffrig 
filed a counterclaim against Livorsi, alleging similar claims.  Each tendered the defense of the claims 
against them to Country Mutual, but not until August 2001.  Country Mutual filed a declaratory 
judgment action, claiming that each insured breached the notice requirements of their policy because 
of the 20-month delay in providing notice of suit.  Gaffrey and Livorsi both argued that Country Mutual 
had a conflict of interest that would have prevented it from investigating the claims or defending either 
party and that because of the conflict, Country Mutual was obligated to provided each of them with 
independent counsel. Accordingly, they argued that Country Mutual had not been prejudiced by late 
notice.

The trial court granted summary judgment in favor of Country Mutual, holding that Country Mutual 
was not required to prove prejudice and that the insureds had offered no excuse for the belated 
notice.  That decision was affirmed by the appellate court, and in this case, by the Supreme Court. 

Under the Supreme Court’s analysis, prejudice to the insured is only one factor to be considered in 
determining whether the insured has breached its duty of notice.  If notice is unreasonably delayed, 
considering all circumstances, an insurer may deny coverage even if it has not been prejudiced.  
Among the factors to be considered in this analysis are the language of the policy’s notice provision, 
the insured’s sophistication in commerce and insurance matters, the insured’s awareness of an event 
that may trigger coverage, and the insured’s diligence in ascertaining whether policy coverage is 
available.  In this case, the insureds offered no excuse for the late notice of claim, contending only 
that the insurer could not deny coverage because it was not prejudiced.

Because of the multiple factors that must be considered in determining whether an insurer can deny 
coverage where notice is delayed, it is not possible to draw any bright line test based simply on the 
length of the delay.  However, in one Illinois case the appellate court held a 17-month delay was 
unreasonable per se.

The options available to an insurer when late notice is an issue are to either defend under reservation 
of rights and file a simultaneous declaratory judgment action or to deny coverage and file a 
declaratory judgment case. Either course preserves other defenses that may be available to the 
insurer.

If you would like a copy of the Court’s decision or have questions about it or other coverage 
questions, please contact either Terrence J. Madden or Storrs W. Downey.
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BryceDowney is a firm of experienced business counselors and accomplished trial lawyers who deliver 
service, success and satisfaction. We exceed clients’ expectations every day while providing the highest 
caliber of service in a wide range of practice areas. With offices in Chicago, Oak Brook, Memphis and 
Atlanta and attorneys licensed in multiple states, BryceDowney is able to serve its clients’ needs with a 
regional concentration while maintaining a national practice.

Our Practice Areas Include:

§ Appellate Advocacy

§ Commercial Litigation

§ Business Organization and Operation

§ Commercial Transactions

§ Complex Litigation

§ Construction Law

§ Creditor/Debtor

§ E-Commerce

§ Employment

§ Environmental Law

§ Estate Planning and Administration

§ General Counseling

§ Insurance Coverage

§ Integrated Legal Management

§ Intellectual Property

§ International Transactions

§ Labor

§ Personal Injury

§ Premises Liability

§ Products Liability

§ Professional Liability

§ Property Damage

§ Real Estate

§ Subrogation

§ Toxic Tort

§ Transportation and Commercial Vehicle Accidents

§ Workers’ Compensation
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The attorneys at BryceDowney constantly strive to keep you updated regarding the latest developments in Illinois 
and Indiana insurance coverage law. © Copyright 2007 by BryceDowney, LLC, all rights reserved.  Reproduction 
in any other publication or quotation is forbidden without express written permission of copyright owner.
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